Introduction�Section 239 sets out the main powers of entry available under Housing Act 2004 (the Act), as follows:


“(1) Subsection (3) applies where the local housing authority consider that a survey or examination of any premises is necessary and any of the following conditions is met — 


(a) the authority consider that the survey or examination is necessary in order to carry out an inspection under section 4(1) or otherwise to determine whether any functions under any of Parts 1 to 4 or this Part should be exercised in relation to the premises; 


(b) the premises are (within the meaning of Part 1) specified premises in relation to an improvement notice or prohibition order; 


(c) a management order is in force under Chapter 1 or 2 of Part 4 in respect of the premises. 


(2) Subsection (3) also applies where the proper officer of the local housing authority considers that a survey or examination of any premises is necessary in order to carry out an inspection under section 4(2). 


(3) Where this subsection applies— 


(a) a person authorised by the local housing authority (in a case within subsection (1)), or �(b) the proper officer (in a case within subsection (2)), 


may enter the premises in question at any reasonable time for the purpose of carrying out a survey or examination of the premises.


(4) If— 


(a) an interim or final management order is in force under Chapter 1 of Part 4 in respect of any premises consisting of part of a house (“the relevant premises”), and 


(b) another part of the house is excluded from the order by virtue of section 102(8) or 113(7),


the power of entry conferred by subsection (3) is exercisable in relation to any premises comprised in that other part so far as is necessary for the purpose of carrying out a survey or examination of the relevant premises.


(5) Before entering any premises in exercise of the power conferred by subsection (3), the authorised person or proper officer must have given at least 24 hours' notice of his intention to do so— 


(a) to the owner of the premises (if known), and �(b) to the occupier (if any).”


In summary, the power of entry applies to Parts 1-4 of the Act, i.e. all sections of the Act normally enforced by Local Housing Authority (LHA) private sector housing enforcement teams. This includes section 4: inspections to see whether category 1 or 2 hazards exist and inspections to ascertain the need for Emergency Remedial Action and Emergency Prohibition Orders.


So for the purposes of section 239(1) & (2) of the Act, an authorised officer (or proper officer for inspections under subsection 4.2: an official complaint from a JP or parish council) may exercise their formal power of entry and enter the premises at any reasonable time, having given at least 24 hours notice to the owner (if known) and to the occupier (if any). 


Requirement for notice of entry�Section 239 clearly states that 24 hours notice of entry must be given to the owner (if known) and the occupier (if any); CLG has confirmed to LACORS that this was the policy intention. Unfortunately, the situation has been confused as the wording used in both the explanatory notes to the Act (paragraph 560 on page 91) and the statutory HHSRS enforcement guidance (paragraph 7.2 on page 32) is incorrect. Both these documents state that notice of entry must be given to the owner or occupier. However, it is the wording in the Act that must be followed and so notice of entry must be given to both parties. 


CLG has advised LACORS that part of the policy intention for specifying this approach was to safeguard owners’ interests under human rights legislation; it is their property and they should know when someone is inspecting with a view to taking enforcement action. It is also considered that requiring notice of entry should not cause significant delays as most inspections will be pre-booked at least 24 hours in advance. Separate provisions apply to situations that pose an imminent risk to health, or when certain offences have been committed, as detailed later in this guidance. 


The terms occupier and owner are defined in section 262(6) & (7) and 239(12) of the Act. The owner is the person who owns the property or has a lease with more than three years outstanding; this does not include a managing agent.


If there are non-residential occupiers of the building (such as business proprietors) and access is needed to their part of the property, then a similar notice should also be given to them (see section 239(12)).


Power of entry where the LHA has received a complaint from a tenant�There has been some uncertainty about whether notice of entry is needed where a complaint has been received by an LHA about poor housing conditions. Here the tenant is inviting a council officer to inspect their home. To date, five appeals to the Residential Property Tribunal (RPT) have considered the need for notice of entry. These are outlined below.


1. Evans v LB Camden �This appeal against an improvement notice was heard on 29 August 2007 and was subsequently upheld; because no prior notice of entry had been given to the owner or occupier. 


The improvement notice required works to an individual flat in a building containing ten flats. Camden had not received a complaint about this flat, although it had received a complaint about the common parts of the property. When the council officer visited to inspect the common parts following this complaint, he asked to see the flat occupied by the tenant who was showing him around. This inspection led to the service of the improvement notice on the flat, without any prior notice of entry to the flat having been given. �In the Camden RPT decision, the panel said:


“the purpose of section 239(5) is to give a mandatory warning to the occupiers and owners of the inspection and some opportunity to deal with it before the inspection and the service of a notice. Lack of warning in this instance deprived Mr. and Mrs. Evans of such an opportunity and in the Tribunal’s view has invalidated the subsequent steps taken by the respondent in serving the Notice and it cannot now be relied upon.”


However, the judgement makes no direct reference to circumstances where an authorised officer is invited into a property following a complaint from the tenant. For a copy of the RPT decision click here. 


LB Camden was refused leave to appeal to the Lands Tribunal in respect of this decision. As a result, this judgement will set no precedence but could still be taken into account in any future RPT hearing, as could the RPT decisions below. 


2. Martin Thomas v Bristol CC�An Appeal against a Suspended Prohibition Order served by Bristol CC was heard on 28 January 2008. As no notice of entry had been given to the occupiers prior to the property being inspected, the tribunal quashed the Prohibition Order, even though they agreed that the order itself was correct because the property was overcrowded. The Bristol officers had relied on the agent to inform the tenants of the inspection, but he had not done so and as a result the officers entered some rooms without the knowledge of the occupants. The tribunal said:


“when Parliament gave local housing authorities the power to enter properties in order to exercise what may be draconian powers, it intended that both the owner and the occupier of the property should have notice so they could prepare for the inspection.”


For a copy of the RPT decision click here.


In serious cases of overcrowding, giving 24 hours notice to both the owner and occupier may defeat the purpose of the inspection. Officers should therefore consider obtaining a warrant, authorising entry without prior notice, to investigate such cases. 


3. St John the Baptist College, University of Oxford v Vale of White House DC�An Appeal against an improvement notice served by Vale of White Horse DC was heard by the RPT on 22 February 2008 and was subsequently upheld because the council did not give notice of entry to the owner or occupier. The tenant had moved into a relative’s home following flooding in July 2007. His landlord was saying the property was ready for his return, but his daughter feared that her father’s health would be at risk if he moved back, so she contacted the council.


On 7 November 2007 the council officer visited the house at 3 The Green, Lydford, Oxfordshire. He found Category 1 and 2 hazards of damp and mould, excess cold, food safety, falling on stairs, structural collapse and electrical; he subsequently served an improvement notice requiring the remedy of these hazards.


The owner appealed against the notice, one of the grounds being that the owner was not given notice of entry prior to inspection. He cited the Camden RPT case above to support his case. The council stated they had been invited in to inspect the property, so no notice of entry was required. They also considered having found category 1 and 2 hazards, prompt action was required to prevent the tenant having to return to the property.


The tribunal considered that 24 hours notice was required whether or not the officer had been invited to inspect. They suggested that the intention of the requirement to give notice of entry on the occupier may have been to enable the occupier to be present at the inspection, not just to allow access. They said:


“The inspection by the respondent’s officer was not illegal or unlawful as he was invited into the premises but the inspection could not form the basis of an enforcement action under Housing Act 2004.”


For a copy of the RPT decision click here. 


4. Cheltenham Construction Ltd. v Gloucester CC�A different decision was made by the RPT on 16 April 2008 in the appeal against a notice of Emergency Remedial Action served by Gloucester CC. The decision was made through written submissions and inspection of the property, without an oral hearing. Although the owner did not cite the lack of notice of entry as a ground of appeal, the tribunal took it upon themselves to consider it and took the decision in the Camden RPT case above into account. They ruled that notice of entry was not required because the council were invited to inspect the property.


Mrs Thomas, the council officer had been invited to inspect the property, Flat 3, 37 Park Road, Gloucester on 11 July 2007, by the tenant. As she was concerned about fire safety, Mrs Thomas visited again on 22nd August with a Fire Prevention Officer. The officers agreed there was a category 1 fire hazard, which justified Emergency Remedial Action. Works were carried out and a notice was subsequently served on the owner. 


The Tribunal accepted that the 24 hour notice had been given to the owner in respect of the second visit, however they did not consider this notice was necessary. The tribunal said (paragraphs 47-48 of the decision) click here. 


“No question arises as to whether or not the Respondent gave the appropriate notice of that visit because Mrs Thomas went to Flat 3 at the invitation of the tenant………There is no need for the respondent to exercise that power if it is invited into the property……..It follows that there was no requirement to give notice under Section 239(5) to either the owner or the occupier.”


The tribunal dismissed the appeal and confirmed the notice served by Gloucester CC.


5. Angela Claydon v Torbay Council�In this appeal against two prohibition orders heard on 19 May 2008, both orders were quashed because no notice of entry was served on the owner. The tribunal said:


“The practical consequence of giving notice is that the owner and occupiers have the opportunity to find out the purpose of the inspection, to consider the potential consequences of it and to take the appropriate action.”


For a copy of the RPT decision click here. 


The above RPT decisions indicate that where the LHA has been contacted by the occupier and invited into the property, no notice of entry needs to be given to the owner before visiting to carry out an informal inspection. Following an informal inspection, the LHA can proceed with informal action by contacting the landlord and discussing any remedial works that may be required. However, no formal enforcement action should be taken unless the owner has been given 24 hours notice of the inspection, as required in section 239 of the Act. 


It was only the panel in the Gloucester case that agreed an officer can proceed with formal enforcement action following such an informal visit; and in that case, the officer found a hazard which presented an imminent risk of harm and required emergency remedial action. CLG have advised LACORS that they believe LHA officers’ can gain entry without prior notice in such circumstances, as detailed later in this guidance. 


Responding to service requests�On receipt of a complaint of poor housing conditions, the LHA should establish the nature of the problem and ascertain what steps the tenant has taken to notify their landlord so they can remedy the situation. If the complaint is non-urgent and there are no aggravating factors (such as harassment and illegal eviction), the tenant should normally be advised to contact their landlord first.  


Once the LHA decides that an inspection is required, there are a range of factors that should be considered when speaking to the complainant. These factors will influence the approach to be followed. For example:


Is the occupant seeking general information and advice which is unlikely to result in formal enforcement action, or is it likely that formal action under the Housing Act 2004 will be required? 


Could the situation being described by the occupant constitute a category 1 hazard that poses an imminent risk of harm? 


Could the situation be dealt with under the Environmental Protection Act 1990, or any other public health legislation, that will have different power of entry provisions?


In considering whether formal action may be required, a risk based approach is needed for each case. For example, where the landlord has a history of non-compliance then informal action will generally cause unnecessary delays and may be ineffective. Conversely, where a landlord has responded positively to an informal approach in the past, an informal approach may be more appropriate.


If notice of entry is deemed necessary then the tenant should be informed that the landlord will be made aware of the appointment to visit.


It should be noted that where a complaint has been received from a tenant of an HMO the authorised officer will only be able to inspect those parts of the property occupied by the tenant plus any common parts necessary for access to and use of that part of the property. Other parts of the building, including bedrooms occupied by other tenants, should not be inspected without giving prior notice to all relevant parties. However, it may be possible to inspect the whole property without giving prior notice to the owner if the complainant is clearly acting on behalf of all the occupiers and/or if other tenants approach the council and request that their accommodation is also inspected. In such cases the guidance above should be taken into account when deciding whether to give notice of entry to the landlord.


Emergency Action�If the case officer, when talking to the tenant about the complaint, suspects there may be a category 1 health hazard which involves an imminent risk of serious harm to the health and safety of any of the occupiers which necessitates the use of emergency remedial action, there is no need for notice of entry to be served under section 239. The RPT decision in the Gloucester case above supports this approach. 


An authorised officer can gain power of entry to carry out emergency remedial action at any time, in accordance with section 40(6)(a) and Schedule 3 of the Act. These powers can be used following the assessment of the problem during a telephone conversation. This is another reason for avoiding the need to serve a notice of entry under section 239, where there is an imminent risk to health. Of course it would be advisable to try to contact landlord before doing ERA works, where possible.


For more advice on ERA see LACORS FAQ “Is it appropriate to use emergency remedial action for lack of heating and hot water? click here. 


There is no equivalent power of entry for Emergency Prohibition Orders, but here giving notice of entry will cause a significant delay. Again the decision of the Gloucester RPT case would support an inspection of the dwelling without notice of entry.  In addition CLG advised in an email to Lacors on 11 September 2008:


“the making of an emergency prohibition order could be one of the actions that a LHA officer could take under section 40, because emergency remedial action means any remedial action in respect of the hazard concerned as the authority consider immediately necessary in order to remove the imminent risk of serious harm to the health and safety of the occupiers of those or any other residential premises.  So, for example, if there has been a structural collapse, which poses an imminent and serious risk to the occupiers and which has rendered the house in such a condition that none of the other enforcement action options are viable to remove the risk then I think an emergency prohibition order could be made without having to give the 24 hours notice.  I think such action could be regarded as remedial as it has removed the risk”


Powers of entry where certain offences have been committed�Sections 239(6) & (7) of the Act lift the requirement for the 24 hours notice of entry where: 


“the local housing authority consider that any premises need to be entered for the purpose of ascertaining whether an offence has been committed under section 72, 95 or 234(3)”.


These offences are:


operating an unlicensed HMO which is required to be licensed under Part 2 of the Act (section 72(1)); 


exceeding the specified occupancy limit in a licensed HMO (section 72(2)); 


failing to comply with a licence condition in a licensed HMO (section 72(3)); 


operating an unlicensed property which is required to be licensed under a selective licensing scheme (section 95(1)); 


failing to comply with a licence condition in a property licensed under a selective licensing scheme (section 95(2)); or 


failing to comply with the HMO Management Regulations (section 234(3)).   


However, it is important to note that LHAs must still give at least 24 hours notice when investigating possible offences of failing to comply with Improvement Notices and/or (Emergency) Prohibition Orders under Part 1 of the Act. Where there is a problem with gaining access, or where giving notice may defeat the purpose of entry, the authorised officer may need to consider obtaining a warrant. See section below entitled ‘Warrant to authorise entry’.


Other circumstances where inspection can be done without using formal power of entry


LACORS has developed the following guidance on other circumstances in which there is no need to use formal powers of entry before visiting or inspecting a dwelling:


where only a visual external inspection of the property from the street is needed; 


where the investigating officer simply knocks on the door to speak to the occupants to find out about the occupancy and/or layout of the property, but does not enter to carry out an inspection; 


where a landlord has asked the LHA to inspect the property and give them informal advice, discuss an existing schedule of work or inspect works in progress and either the property is empty or the landlord confirms he/she has given their tenants adequate notice as required in the tenancy agreement.


If a landlord, owner or managing agent contacts the LHA to request an inspection of their property, notice of entry should still be given to the occupiers if there is a possibility that the inspection will need to be followed up by a notice or other legal action. Otherwise, an occupier could later raise an objection that the authorised officer has no right to enter their accommodation without prior notice being given.  This position is reinforced by the HHSRS enforcement guidance which states LHAs should take some account of the views of the occupants before deciding on enforcement action (para 4.15 on page 15). Please also see the Bristol RPT decision referred to earlier in this guidance.


The notice of entry�Notice of entry is needed whenever the LHA decides that it is necessary to carry out a survey, examination, inspection or revisit of any premises under the Act. However there are certain exemptions specified in section 239(6) & (7) and the exceptions described above. 


The authorised officer must give at least 24 hours notice of his/her intention to enter to the owner of the premises (if known) and to the occupier (if any). The Act does not specify the method by which notice of entry must be given. It does not specify that notice must be given in writing and either hand delivered or sent by post. If the officer has a phone number, the quickest way of giving notice is to speak to the owner or occupier. A full record must be kept in the officer’s notebook detailing exactly who was spoken to, what they said and when. This can then be produced in evidence in the event of any subsequent appeal to the RPT or other dispute. Alternatively, if the officer has an email address, they could email and keep a copy of the reply or read receipt. If the officer does not get a speedy reply to their email, it may be advisable to back it up with a letter.


If the authorised officer suspects that entry to the property may be refused or that they may be obstructed, the notice of entry should be given in writing, with proof of service. This will strongly assist the LHA should they subsequently need to apply for a warrant and/or prosecute for obstruction under section 240 of the Act. 


The name of the owner will not be known in all cases. The LHA should normally check their private sector housing records and ask the tenant who they pay rent to. LHAs may wish to make further enquiries through the managing agent or Land Registry to enable them to inform the owner prior to inspection. However, if the LHA does not have a name or address for the owner, then no notice can be served. In some cases where the LHA know the managing agent but not the owner, another option would be to serve a notice of entry on ‘The owner of ##’ and deliver it to the managing agent, or to prepare a letter addressed to ‘The owner’ and deliver it to the property which is to be inspected. That way, the LHA can demonstrate that they have taken all reasonable steps to notify the owner prior to inspection. 


The extent of investigation that is carried out by the LHA to obtain contact details for the owner and give notice of entry may depend on the severity of the hazard, or potential hazard involved. It is recommended that LHAs adopt a policy on what standard enquiries and/or checks will be carried out to establish ownership, to ensure consistency.


The name of the occupier(s) will also not be known in all cases. If the information cannot be obtained by the landlord or managing agent, various options still exist to ensure adequate notification is given. Notice of entry can be given in a letter addressed to “The Occupier” and delivered to the property. If the premises is in multiple occupation then a separate letter can be addressed to the occupier of each unit of accommodation (if known), or a letter could be addressed to ‘The Occupiers’ and posted through or affixed to the front door of the property. 


Further powers and requirements on entering dwellings�Under subsection 239(8) the authorised officer can:


“(a) take other persons with him; �(b) take equipment or materials with him; �(c) take measurements or photographs or make recordings; �(d) leave recording equipment on the premises for later collection; �(e) take samples of any articles or substances found on the premises.”


Subsections 239(9) and (10) deal with the authorisation of officers for the purpose of powers of entry. In particular, the officer’s authorisation must be in writing and must state the particular purpose of purposes for which entry is given. Any person exercising their power of entry must also produce their authorisation for inspection if required to do so by the owner or occupier or anyone acting on their behalf. Further guidance on authorisations can be found in LACORS FAQs “How should a LHA authorise officers to enter premises under Housing Act 2004?” click here and “How should a LHA authorise officers to serve documents under Housing Act 2004?” click here.


Under subsection 239(11), if the premises are unoccupied, or the occupier is temporarily absent, then the authorised officer must ensure that they leave the premises as effectively secured against trespassers as they found them. But the authorised officer cannot use force to gain entry unless they have obtained a warrant under section 240 of the Act.


Power of entry to carry out works required by an Improvement Notice �Schedule 3, Part 2 of the Act provides for an authorised officer to enter a property at any reasonable time to carry out works where a landlord has failed to comply with an Improvement Notice. However, before doing so, a notice of intention to carry out the works must be served under para 4(2) on the person on whom the improvement notice was served and a copy sent to all the occupiers. The notice must be served ‘sufficiently in advance of the time when the authority intends to enter the premises as to give the recipients reasonable notice of the intended entry’. Given no specific minimum timescale is stated in the Act, this allows LHA considerable discretion to decide how much notice to give, having regard to the severity of the hazard(s) and the timescale required to plan works in default.


EDMO power of entry to carry out works �Schedule 7, Paragraph 25 of the Act provides for an authorised officer to enter a property subject to an Empty Dwelling Management Order (EDMO) at any reasonable time for the purpose of carrying out works, having given reasonable notice of intended action. No minimum timescale is specified for this purpose, the LHA must consider what is appropriate in the circumstances.


Warrant to authorise entry�A warrant of entry can be obtained under section 240 of the Act where an authorised officer:


has sought access to the premises under section 239 but has been refused access; 


believes the premises are unoccupied or that the occupier is temporarily absent; or 


considers that if they give prior notice it would defeat the purpose of entry.


Warrants are available for the same purposes as the power of entry in section 239 and power of entry conferred by a warrant includes the power to enter by force, where necessary.


An application for a warrant authorising entry must be made by swearing information before a Justice of the Peace. When a warrant has been granted, it is important to ensure the execution of the warrant is properly planned, having full regard to health and safety issues. Details of the procedure for obtaining a warrant and the associated health and safety issues can be found in LACORS’ Guidance on Tackling Unlicensed HMOs click here.


Obstruction�Where a person obstructs an authorised officer from implementing any of their powers under Parts 1 to 4 of the Act, they commit an offence under section 241 of the Act and are liable on conviction to a fine not exceeding level 4 on the standard scale (currently £2,500). 


Conclusion�Section 239 specifies the powers of entry available for enforcing Parts 1 to 4 of the Act. In general, authorised officers can enter premises at any reasonable time after giving at least 24 hours notice to the owner (if known) and the occupiers (if any). 


The need to give 24 hours notice of entry to the owner and occupier of the property does not apply when investigating whether certain offences have been committed (see above), when taking emergency remedial action, or when being invited into the property to investigate a tenant’s complaint with a view to taking informal action. In most other circumstances, prior notice of entry will be required. 


Notice of entry does not have to be in writing. If the owner is not known some investigation should be carried out to ascertain their name and contact details. If the names of the occupiers are not known, the notice should be served on “The Occupiers” and delivered to the dwelling concerned.


LACORS consider that this guidance provides a practical interpretation of legislation which should be acceptable unless the courts or the Lands Tribunal rule otherwise. The guidance has also been discussed in a meeting with CLG officials in July 2008.


There is some concern that giving notice of entry to the owner may increase the risk of retaliatory evictions and it could discourage some tenants from complaining about sub-standard housing accommodation. However, the requirement for notice of entry to be given to both the owner and occupier is clearly stated in section 239 of the Act and cannot be avoided on this basis.


Where access to the property has been refused, the authorised officer can apply for a warrant under section 240 of the Act. Warrants are also available where the property is vacant or where giving prior notice would defeat the purpose of entry. Anyone who obstructs an authorised officer in carrying out their duties may also be guilty of an offence and, upon conviction, fined up to £2,500.


Please Note:�This advice has been produced by LACORS in consultation with experienced local authority housing practitioners.  As such, it is not statutory guidance and may be subject to challenge by the Courts or the Residential Property Tribunal.  Anyone wishing to comment on the advice given should email housing@lacors.gov.uk , stating which question their query refers to.  LACORS may update this advice from time to time.  See also the disclaimer below.
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